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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1 . 1 1 4, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
1 0/26/2007 has been entered. 

Claim Objections 

Claim 1 is objected to because of the following informalities: the limitation 
"dialkylaminoalkyl(meth)acrylamides" is repeated twice at line 9. Appropriate correction 
is required. 

Claim Rejections - 35 USC §112 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claim 1 is rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. Specifically the claim recites 
in part f) that the composition contains a salt at 1 to 100% of the saturation 
amount of the reaction medium. The above limitation is considered indefinite 
with respect to the amount of salt in solution because the saturation amount 
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of a salt in solution will vary according to numerous factors such as 1) the 
type of salt used, 2) The type of solvent and the amount used and 3) the 
temperature of the solution. Since applicants have only defined the salt by its 
properties, which are themselves not defined, without an actual recitation of 
the types of salts that would meet the limitation one of ordinary skill would not 
be apprised of the scope of applicants invention. It is suggested by the 
examiner that applicants delete the recitations of weight given as a function of 
the saturation amount of salt. To expedite the examination process the 
examiner will search for a salt that is present in a broad percent within the 
composition. 

Response to Arguments 

Applicant's arguments filed 10/26/2007 have been fully considered but they are 
not persuasive. Applicants assert that the language of the salt component (f) within 
claim 1 is unambiguously clear in that the maximum amount of salt present is the 
amount of salt that just dissolves at the reaction temperature without forming a 
precipitate. 

As stated in the rejection above since the claim language does not define 1) the 
exact salts used, 2) the type of solvent and amount used and 3) the temperature one of 
ordinary skill in the art could not know what the saturation amount of the salt would 
encompass. Since applicants have only defined the salt by its properties, which are 
themselves not defined, without an actual recitation of the types of salts that would meet 
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the limitation one of ordinary skill would not be apprised of the scope of applicants 
invention. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-2,8-9 and 11-14 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Maurin et al. (US 6,403,542, cited previously). 

Maurin teaches compositions for washing keratinous materials (especially hair) 
based on 1) detergent surfactants such as ionic surfactants, 2) 0.005 and 10% by 
weight of a vinyllactam cationic polymer comprising at least one cationic group including 
methylvinylimidazolium salt and 3) 5 to 85% of an acrylic terpolymer. See abstract, 
examples, col 3 lin 5-23 and claims. The terpolymer could be further crosslinked and 
comprised most preferably from 20-60% by weight of a monomer (b) chosen from a 
heterocyclic vinyl compound containing at least one nitrogen or sulfur atom, a 
methacrylamide, a mono or di alkylamino alkyl methacrylate or a mono or di alkylamino 
alkyl methacrylamide. See col 1 lin 48-61 col 2 lin 31-40 and. The monomer component 
(b) above meets the limitation of claim 1 monomer a) and is within the claimed weight 
range for the monomer as claimed within 1 ,8 and 9. Regarding the limitation in claim 1 g) 
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that the composition contains at least one colloid, the examiner used applicants 
specification [0104] to clarify the limitation of what materials satisfy a colloid and found 
that quaternary ammonium substituted polymers meet the limitation of a colloid. 
Therefore the cationic vinylactams polymers of Maurin would meet the limitation of a 
water soluble colloid. Maurin also mentions the use of 0.5-10% by weight of cationic 
polymers other than vinyl lactams that include quaternary ammonium groups, thus also 
anticipating the colloid of claim 1 part g). See col 8 lin 17-32. Regarding the limitation in 
claim 1 f) that the composition contains an organic or inorganic salt, Maurin meets this 
limitation because the reference teaches the use of fatty acid salts as surfactants in 
amounts between about 5 to 50% by weight of the composition. See col 4 lin 7-col 5 lin 
38. Regarding claims 11 and 12 Maurin teaches the use of numerous crosslinkers 
including methacrylic esters and acrylic esters in amounts of up to 2%, within applicants 
claimed range within claims 1 and 12-13. See col 3 lin 5-23. The compositions of Maurin 
were disclosed as being useful in shampoo compositions, the shampoos yielded 
improved cosmetic properties to the hair including greater softness and lightness, 
greater smoothness, sheen and manageability to dried sensitized hair. See col 1 lin 26- 
38. Regarding the limitation within claim 14 that the composition is applied to the hair as 
a conditioning agent or thickener, since the composition of Maurin is within the scope of 
applicants claimed invention and is applied to the hair it is inherent that the composition 
of Maurin will have the same type of conditioning effect as claimed by applicants. 

Response to Arguments 
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Applicant's arguments filed 01/03/2008 have been fully considered but they are 
not persuasive. Applicants assert that the polymers of Maurin are prepared by 
conventional methods and uses commercially available polymers wherein applicants 
claimed invention the composition comprises cationic polymers produced by a free- 
radical water-in-water emulsion polymerization. Applicants contend that their examples 
1 and 3 made from water-in-water (WA/V) emulsions of monomer mixtures demonstrate 
improved effects on hair with regards to the combing force when compared to examples 
4 and 5 that are produced from solution polymerization of the monomers. 

The relevance of these assertions is unclear. Applicants claims as currently 
amended are drawn to a method of cosmetically treating hair, skin or nails by applying 
an aqueous polymer dispersion, the claims are not drawn to a method of producing an 
aqueous polymers dispersion. Essentially the limitation within claim 1 that states the 
cationic polymer is prepared by free radical water-in-water is a product by process type 
of limitation for the composition; however the composition is not even claimed. Since 
Maurin teaches applying compositions within the same scope of applicants claimed 
invention to treat hair all of the limitations of the rejected claims above are met. "[E]ven 
though product-by-process claims are limited by and defined by the process, 
determination of patentability is based on the product itself. The patentability of a 
product does not depend on its method of production. If the product in the product-by- 
process claim is the same as or obvious from a product of the prior art, the claim is 
unpatentable even though the prior product was made by a different process." In re 
Thorpe, 777 F.2d 695, 698, 227 USPQ 964, 966 (Fed. Cir. 1985). Furthermore 
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applicants have not provided their burden of showing that the cationic polymers of 
Maurin are in fact different from their claimed cationic polymers, for instance applicants 
only insist that the cationic polymers of Maurin were bought from commercial sources, 
however applicants have not showed evidence that these commercially available 
polymers were not produced from a water-in-water type of polymerization. Even if 
applicants show evidence that the cationic polymers of Maurin are produced from a 
different method the claims must recite a limitation on treating hair that is not recited or 
inherent from the teachings of Maurin. Regarding applicants assertion that examples 1 
and 3 produced from water-in-water emulsions have improved effects than examples 4 
and 5 produced by solution polymerization, as described above applicants have not 
provided evidence that the commercial cationic polymers of Maurin are not produced by 
W/W emulsions. Also independent claim 1 does not recite a feature or property for the 
method of treating the hair that would preclude the hair compositions of Maurin. 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set - 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the. subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 
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2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 

obviousness or nonobviousness. 

i 

This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

Claims 1-3,6 and 8-14 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Schade et al. (US 5,962,613, disclosed in last action) in view of 
Maurin et al. (US X 6,403,542). 

Maurin is disclosed above. Maurin while disclosing the use of vinyllactam cationic 
polymer comprising at least one cationic group including methylvinylimidazolium salt, is 
silent on if the cationic polymer is crosslinked as required within claim 1. Therefore the 
vinylactam cationic polymers of Maurin does not teach applicants claimed limitation of 
the cationic polymer claimed in 1a)-e). 

Schade discloses water soluble crosslinked copolymers comprising a) 10-89.5% 
by weight monomers of vinyl imidazoles of formula (I) and monomers of formula (II) 
including N-vinylcaprolactam and mixtures of said monomers B) 0-89.5% by weight of 
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other copoiymerizable monoethylenically unsaturated monomers, including charged 
quarternized monomers such as vinylimidazole and C) 0.5-30% by weight of at least 
one monomer which acts as a crosslinker and has at least two non-conjugated ethylenic 
double bonds, the polymers were recited as being useful in cosmetic formulations. See 
col 2 lin 22-col 4 lin 65, col 9 lin 13-14 and claims 1-3. 

It would have been prime facie obvious to a person of ordinary skill in the art at 
the time the claimed invention was made to combine the art described in the documents 
above because both references pertain to cosmetic compositions containing cationic 
vinylactams and one skilled in the art would have a reasonable expectation of success 
in adding a cationic vinyllactam within one reference and substituting it for the other 
polymer. Thus the claimed invention would have been prima facie obvious because the 
substitution of one known element such as cationic vinyllactams disclosed within Maurin 
for another known element such as the crosslinked cationic vinylactam/ vinylimidazole 
disclosed within Schade would have yielded predictable results to one of ordinary skill in 
the art at the time of the invention. 

Response to Arguments 

Applicant's arguments filed 01/03/2008 have been fully considered but they are 
not persuasive. Applicants assert as in the above remarks on Maurin that the polymers 
of Maurin and Schade are prepared by conventional methods wherein applicants 
claimed invention the composition comprises cationic polymers produced by a free- 
radical water-in-water emulsion polymerization. Applicants contend that examples 1 and 
3 from the specification are made from water-in-water (W/W) emulsions of monomer 
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mixtures which have a higher solids content than example 4 and show no build-up 
structure which is highly desirable in a cosmetic formulation. Applicants lastly state that 
the their shampoo preparation exemplified in shampoos 6-8 have a superior reduction in 
combing force when compared to shampoos 9-10 which are within the scope of Schade 
because the shampoos are derived from solution polymers. 

The relevance of these assertions is unclear. Applicants claims as currently 
amended are drawn to a method of cosmetically treating hair, skin or nails by applying 
an aqueous polymer dispersion, the claims are not drawn to a method of producing an 
aqueous polymers dispersion. Essentially the limitation within claim 1 that states the 
cationic polymer is prepared by free radical water-in-water emulsion polymerization is a 
product by process type of limitation for a composition; however a composition is not 
claimed. Since the combination of Schade and Maurin disclose applying compositions 
within the same scope of applicants claimed invention to treat hair all of the limitations 
of the rejected claims above are met. "[E]ven though product-by-process claims are 
limited by and defined by the process, determination of patentability is based on the 
product itself. The patentability of a product does not depend on its method of 
production. If the product in the product-by-process claim is the same as or obvious 
from a product of the prior art, the claim is unpatentable even though the prior product 
was made by a different process." In re Thorpe, 777 F.2d 695, 698, 227 USPQ 964, 
966 (Fed. Cir. 1985). In order for applicants claims not to read on the combination 
above applicants must recite a limitation on treating hair that is not obvious from the 
disclosures of Schade and Maurin. The relevance of applicants assertion that examples 
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1 and 3 produced from water-in-water emulsions have improved structure, high solid 
content and shampoo properties than examples 4 and 5 produced by solution 
polymerization is unclear. Firstly applicant's claim 1 does not claim a shampoo which 
softens hair so that a particular applied force can comb it is not claimed, therefore this 
argument does not appear to be relevant to the claimed invention. Furthermore 
applicants also do not claim a particular solids content within claim 1 , therefore once 
again this argument does not appear to be relevant to the claimed invention. As 
described above independent claim 1 does not recite a feature or property for the 
method of treating the hair that would preclude the combination of Schade and Maurin. 
Since the method of treating hair by applying the composition disclosed by the 
combination of Schade and Maurin falls within the scope of applicants claimed invention 
all limitations within the currently amended claims are considered met. 

Conclusion 

No claims are allowed. Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to James W. Rogers, Ph.D. 
whose telephone number is (571) 272-7838. The examiner can normally be reached on 
8:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mike Hartley can be reached on (571) 272-0616. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
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published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




